Labor Commissioner, State of California

Department of Industrial Relations

_ [Division of Labor Standards Enforcement
"|2031 Howe Avenue  Suite 100

Sacramento, CA 95825

016-263-2901

FAS 916-263-2906

DATE: ) - {In Reply Refer 1o Crse No;
November 22, 2010 : 40-24199/259

CIVIL WAGE AND PENALTY ASSESSMENT

Awprding Body ) } Wark Perfarmed in County of
City of Fairfield, Enginecring Dept, ) Solano

PROJECT NAME Praoject No,
Fairfield Allan Witt Aquatics Complox (New)

Prime Contracter
Babo Construclion [ng.

Subcontraclor
QOpenAire America

After an investigation concerning the payment of wages to workers employed in the execution of the coniract for

the above-named public works project, the Division of Labor Standards Enforcement (the "Division"} has determined
that violations of the California Labor Code have been committed by the contractor and/or subcontractor

identified above. In accordance with Labor Code section 1741 the Division hereby issues this Civil

Wage and Penalty Assessment.

"The nature of the violations of the Labor Code and the basis for the assessment are as follows:
OpenAire America, Inc,, a foreign corporation, violated labor code section 1775 for failure to pay the travel & subsistence provisions, training

fund contributions, and holiday pay pursuant to the general provailing wage determination SOL-2008-1 for the Glazier classification,

The attached Audit Summary further itemizes the calculation of wages due and penalties under Labor Code
sections 1775 and 1813,

The Division has determined that the total amount of wages due is: - $78,656.29

The Division has determined that the total amount of penalties assessed under Labor Code sections 1775

and 18E3 is: $32,775.00

The Division has determined that the amount of penalties assessed agalnst  OpenAire America
under Labor Code section 1776 is: $0.00 '

Please refer to page 5 for specific withholding obligations pertaining to these amounts,

STATE LABOR COMMISSIONER

By

ChrisTopher Kir
Deputy Labor Commissioner
PW 33 (Roviead - 3/2000)
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Notice of Right to OQbtain Review - Formal Hearring
In accordance with Labor Code Section 1742, an affected contractor or subconiractor may obtain
review of this Civit Wage and Penalty Assessment by transmitting a written request to the office
of the Labor Commissioner that appears below within 60 days after service of the assessment,
To obtain a hearing, a written Request for Review must be transmitted to the following address:

Labor Conunissioner, State of California
Civil Wage and Penalty Assessment Review Office
2031 Howe Ave., Suite 100
Sacramento, CA 95825

A Request for Review either shall clearly identify the Civil Wage and Penalty Assessment from
which review is sought, including the date of the assessment, ot it shall include a copy of the
assessment as an attachment, and shall also set forth the basis upon which the assessment is

beihg contested. In accordance with Labor Code section 1742, the confractor or subconiractor

shall be provided an opportunity to review evidence to be utilized by the Labor Cormmissioner

at the hearing within 20 days of the Labor Commissionet's receipt of the written Request for Review.

Failure by a contractor or subconfractor to submit a thmely Request for
Review will result in a final order which shall be binding on the contractor
and subcontractor, and which shall also be binding, with respect to the
amount due, on a bonding company issuing a bond that secures the
payment of wages and a surety on a bond, Labor Code section 1743,

In accordance with Labor Code section 1742(d), a certified copy of a final order may be filed by
the Labor Commissioner in the office of the clerk of the supetior court in any county in which the
affected contractor or subcontractor has property or has or had a place of business. The clerk,
immediately upon the filing, shall enter judgment for the State against the person assessed in

the amount shown on the certified order.

(continued on next page)
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: _ Opportunity for Settlement Meeting

In accordance with Labor Code section 1742.1(c), the Labor Commissioner shall, upon receipt
of a request from the affected contractor or subcontractor within 30 days following the service
of this Civil Wage and Penalty Assessment, afford the contractor or subcontractor the opportunity
to meet with the Labor Commissioner or his or her designes to attempf to settle a dispute
regarding the assessment. The settlement meeting may be held in person or by telephone and
shall take place before the expiration of the 60-day period for seeking a hearing as set forth
above under the heading Notice of Right to Obtain Review. No evidence of anything said or any
admission made for the purpose of, in the course of, or pursuant to, the settlement meeting is
admissible or subject to discovery in any administrative or civil proceeding. This opportunity

to timely request an informal settlement meeting is in addition to the right fo obtain a formal
hearing, and a settiement meeting may be requested even if a written Request for Review has
already been made, Requesting a settlement meeting, however, does not extend the 60- day
period during which a formal hearing may be requested.

A written request to meet with the Labor Commissioner or his or her designee to attempt to seftle
a dispute regarding this assessment must be transmitted to Christopher kim
at the following address: 2031 Howe Avenue  Suite 100

‘ Sacramento, CA 95825

Liquidated Damages

In accordance with Labor Code section 1742.1(a), after 60 days following the service of this Civil
Wage and Penalty Assessment, the affected contractor, subcontractor, and surety on a bond or
bonds issued to secure the payment of wages covered by the assessment shall be liable for
liquidated damages in an amount equal to the wages, or portion thereof that still remain unpaid. -
If the assessment subsequently is overturned or modified after administrative or judicial review,
liquidated damages shall be payable only on the wages found to be due and unpaid. If the
contractor or subcontractor demonstrates to the satisfaction of the Director of the Department

of Industrial Relations that he or she had substantial grounds for believing the assessment or
notice to be an ettor, the Director shall waive payment of the liquidated damages,

(continued on next page)
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Notwithstanding the above, in-aceordance with Labor Code 1742.1(b), thiere shall bene lability
of liquidated damages if the full amount of the assessment or notice, including penalties, has
been deposited with the Department of Industrial Relations, within 60 days following service of
the assessment or notice, for the Department to hold in eserow pending administrative and
Jjudicial review. The Department shall release such funds, plus any interest earned, at the
conclusion of all administrative and judicial review to the persons and entities who are found to
be entitled to such funds.

In lieu of a cash deposit, the contractor may post an undertaking with the Department in full

amount-of the CWPA. The undertaking shall be on the condition that, if any decision is issued

by the Director upholding the CWPA in any regard, the employer (contractor) shall pay the amount

owed pursuant to the decision the date the decision s final under Labor Code Section 1742 unless
_the parties have executed a settlement agreement for the payment of some other amount, in which

case the contractor shall pay the amount that the contractor is obligated to pay under the terms of

the settlement agreement. The undertaking must provide that if the contractor fails to pay the amount

owed within 10 days of the date the decision is final or the execution of the settlement agreement,

a portion of the undertaking equal to the amount owed, or the entire undertaking if the amount owed exceeds
the undertaking, is forfeited to the Labor Commissioner to satisfy the amounts owed under the CWPA.,
A payment bond obtained by a contractor for the public works project which is the subject of the CWPA

shall not be accepted as an undertaking unless the following two conditions are completely satisfied;

(1) the payment bond provides for the payment of the full amount of the CWPA, including but not limited
to, all wages, training, trust contributions, and penalties and (2) the conditions of payment set forth above
are expressly agreed to by the affected contractor(s) and the surety which issued the payment bond,

The undertaking should be forward to thé Department as directed below. The Departinent's Accounting
Office will hold the undertaking until the administrative and judicial review is completed. The disbursement
of the bond funds will follow the same process as described above for & cash deposit, '

Deposits must be made by check or money order payable to the Department of Industrial Relations
with a letter and a copy of the Civil Wage and Penalty Assessment and mailed to:

Department of Industrial Relations
Attention Cashiering Unit

P.O. Box 420603

San Francisco, CA 94142

The Amount of Liquidated Damages Available Under this Assessment is $78.656.29

{continued on next page)

Page 4 of 5



Statutory Withhkolding Obligations
1. Awarding Body Withholding Obligations

In accordance with Labor Code section 1727(a), before making payments to the contractor of
money due under a contract for public work, the awarding body shall withhold and retain therefrom
.all amounts required to satisfy this Civil Wage and Penalty Assessment, The amount requited

to satisfy this Civil Wage and Penalty Assessment shall not be disbursed by the awarding body
until receipt of a final order that is no longer subject to judicial review.

The amount which must be withheld and retained by the awarding body pursuant to this
Civil Wage and Penalty Assessment is:

Wages Due; : . ' $78,656.29
Penalties Due Under Labor Code sections 1775 and 1813: $32,775.00
Penalties Due Under Labor Code sections 1776: . ‘ $0.00
Total Withholding Amount: . $111,431.29

2, Prime Contractor Withholding O-bligations:

In accordance with Labor Code section 1727(b), if the awarding body has not retained sufficient
money under the contract to satisfy this Civil Wage and Penalty Assessment based on a
subcontractor's violations, the contractor shall, upon the request of the Labor Commissionet,
withhold sufficient money due the subcontractor under the contract to satisfy the assessment and
transfer the money to the awarding body. ‘This amount shall not be disbursed by the awarding body
* until receipt of a final order that is no longer subject to judicial review.

If this box is checked, the Labor Comumissioner hereby requests that the prime confractor
withhold the following amount from money due the subcontractor and transfer the money to the
awarding body to satisfy this assessment:

Wages Due: , $78,656.2-9
Penalties Due Under Labor Code sections 1775 and 1813: $32,775.00
Penalties Due Under Labor Code sections 1776: $0.00
Total Withholding Amount; - $111,431.29

Distribution:

Awarding Body

Surety(s) on Bond

Prime Contractor

* Subcontractor
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